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UNITED STATES COURT OF APPEALS 
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ALBERTO GONZALES BARQUERA, JR., 
Petitioner-Appellant, 
Vis. NG teeLOss 
THE PEOPLE OF THE STATE OF CALIFORNIA, 


Respondents-Appellees, 


APPELLEE'S BRIEF 
JURISDICTION 

VWeewmiuULtSAaLChton Cf The United Stato. Ur. ceue 
Cora to entertain appellant's application for a writ of 
habeas corpus was conferred by Title 28, United States Code 
Seemienmeetl!, The jurisdiction of this Court Toeconrc pred 
Byeterlen2o, United States Code section 2255, Wwarci make ea 
final order in a habeas corpus proceeding reviewable in the 
Coumemor Appeals when, as in this case, a certitm@eate of 
probable cause has issued. 

STATEMENT OF THE CASE 
A, Proceedings in the Starve Courts, 
On July 10, 1961, a judgment of conviction was 


Sm@rered apainst petitioner for the crimes of sale and 


CcomMspiracy to sell narcotics. On July 11, 1961, a separate 
judgment of conviction was entered against petitioner for 
thiemerime Ol possession ©f a) narcotic. Petitieomer appealed 
both convictions, and both of the convictions were affirmed. 
See People v. Barquera, 207 Cal.App.ed 725 and People v. 
Bardueray 203 Cal. App.2d 104. 

Tm December of 1964, pe@iwtioner filled in the 
California Supreme Court an application for a writ of habeas 
corpus. The grounds set forth by petitioner as a basis for 
relief were substantially similar to those set forth in the 
instant proceeding with the exception of the charge of police 
brutality which has been omitted. The California Supreme 
COUrcemGented this petlLtlom wLthout e@pinion, A copy of tats 
Dettetone is attached as “Appendix A.” 

B. Proceedings in the Federal Courts. 

In May of 1965, appellant filed an application for 
a writ of habeas corpus in the United States District Court 
for the Northern District of California (CT 26). Judge 
Sweigert of that Court denied the petition for writ of habeas 
corpus on December 20, 1965 (CT 37). On April 22, 1966, an 
order was issued granting appellant's application for a 
certificate of probable cause and allowing appellant to 


appeal in forma pauperis (CT 43). 


SUMMARY OF APPELLEE'S ARGUMENT 
(eee July VO, VO6l conve sion 

ie “The question of sufiiciency eet tiie 
Swgege@emcnmould be disregarded in this proceeding. 

e. The question of competency of counsel 
should be disregarded in this proceeding. 

5. Appellant is preeluded Trem raising she 
GiiestwHom Ol advice as to constitutional rights an relation 
to alleged extra-judicial statements. 

4. Appellant's contention that he was 
improperly denied the right of discovery during the pre- 
initiemery hearing does not raise a federal issue. 

Be Tee July Ie) loGiy comvictiios 
The appellant is entitled to no relief under 
Gacmaoermimeser McNally v.)ihl 16203000 cals WuG@los se 
ARGUMENT 
A. THE JULY 10, 1961, CONVICTIONS 
i, THE QUBSTIONSON SUPPICIENCY 
OF THE EVIDENCE SsaCULD BE 
DIE SREGARDEDSIN TS PRecEEeiNG. 
Appellant complains that the evidence was insuf- 
itement to support the verdict. He apparenvillyeis aveuing, 
as he did on appeal, that there was a gap in the chain of 
Moscescion of the heroin improduced at the trial etic 
faers set forth below, as discussed in the California 


Mietraet Court's opinion, refute appellants convention: 


Sa 


People's Exhibit One was not received into evidence. 
As to Exhibits Two through Five, however, a chain of pos- 
session was clearly established. The police agent who pur- 
chased the heroin from appellant turned the heroin stored in 
balloons over to a chemist in sealed envelopes. The chemist 
opened the envelopes and determined that each balloon 
contained heroin. The chemist thereupon stored the heroin in 
vials, placed the vials in the envelopes, resealed the 
envelopes and stored them in a safe of the California State 
Building in Los Angeles where they remained until the 
preliminary hearing. At the conclusion of the preliminary 
hearing, the heroin stored in plastic vials was received by 
the municipal court. The chemist did not see the exhibits 
again until he testified at the trial. 

During the chemist's testimony 2G the virial a 
Ge@ame apparent that the vial from the envelope oF Exmipit 
One had been misplaced into the envelope of Exhibit Four, 
Vit@iieaueviie time Of trial covualned two vies reuner suaan 
one. Since the chemist testified that each vial contained 
fecoiinemene California Districy Court of Appealicormecrily, 
held that any mix-up of the fungible powder itself could 
not have prejudiced appellant. The court further held that 
the prosecution had reasonably established a continuous 
chain of custody from the date the contraband was received 


imeom appellant until its admission into evidence at trial: 


4, 


See People v. Barquera, 208 Cal.App.2d 104 (1962). 
uppellant also rcomplains that mrs conviction of 
conspiracy to sell narcotics was not proved. The record 
flatly disputes this contention. Relevant portions of the 
trial transcript are attached as "Appendix B." Appellant 
was charged as taking part in three overt acts establishing 
tiemcohsparacy, number three, number six and mumber seven. 
With respect to overt act number three, agent Cota testified 
that he met appellant's co-defendant Gomez on March 3, 1961 
(RT 146). Agent Cota asked Gomez to obtain some heroin 
(RT 146-147) and Gomez said that he could get a quarter- 
ounce, but that Cota would have to wait for appellant (RT 
147). Appellant appeared shortly thereafter and engaged in 
a conversation with Gomez. During this conversation 
appellant was looking at Agent Cota who was waiting in a 
Neamayecar (RT 147-148). Ultimately Cota gave appellan: 
seventy dollars to purchase heroin, which appellant did. 
The evidence with respect to overt acts six and seven is 
Simimigeetomyne foregoing (RP 1/5-177). Obviousit, then, 
appellant's charge that the conspiracy was not proved is 
sham. 

Moreever, in order for habeas corpus vem e via 
respect to sufficiency of the evidence, there must be an 
utter lack of evidence which would render the conviction a 
Pielicuiome or due process. Buchanan vy. McGee.) 200 he2ds; a 


Ors 


(mmc. 1O6l). This is hardly the present case, 
it THE QUESTION OF COMPETENCY 
OF COUNSEL SHOULD BE DIS- 
REGARDED IN THIS PROCEEDING. 
Appellant urges that his counsel was ineffective. 
He does not point to one fact upon which this assertion is 
based, and this allegation was not raised on appeal. 
Appellee assumes that appellant is urging that he should 
Nomen emgecs tried jointlyswith the co-=derendance fom thie 
argument was made in his petition to the California Supreme 
Colima lonough in that court, as in the instame case, me 
facts were alleged in respect to effectiveness of counsel 
upon which appellant would have his conviction overturned. 
ndecetatlitrornia law a joint trial was proper; as the 
crimes charged generally involved the same defendants and 
ClemesiimscrOn Of each crime invelved sconmoncelemeatc. 
People y. Chaoman, 52 Cal.éd 95 (1959). 
i asserting this PpCsi tren appellancecrareoderae 
TO) SL IGM ovese 
“While it will be conceded that as whole [sic] 
defense counsel defended the case rather well, she 
grossly erred in allowing petitioner to be tried 
jeintly when the various counts of the information 
charged distinct and separate offenses not related 
to one another in any way or form.” 
pumee aopellant has failed to allege any facts to supperme ite 
So 


contention that he was denied effective aid of counsel 
bee3tee ol the joint trial in the State cowrts, he has 
failed to exhaust available California remedies and should 
be precluded from raising this issue in the Federal courts. 
Conway v. Wilson, Civil No. 20470 (9th Cir. October 28, 
1966). 

ineany vent, there seo Merry LO Thlacomcen— 
GUem@meieappellant. The question of the ecempetencyeor 
COmmsei=is Not reviewable on habeas corpus’ proceedings in 
the absence of such a showing of incompetence as to make the 
Celaeamiarce Or a mockery Of justice. faloleikery. Harper, 
Beeeyeen (> (9th Cir. 1953). Hurst, Californias 
Qitmeupp. 307 (N.D, Cal, N.D. 1962), That appellanc s 
trial was not a farce or mockery of justice is apparent from 
his concession that defense counsel presented his case rather 
well. 

Itt. APPELLANT IS PRECLUDED FROM 
RAISING THE QUESTION OF ADVICE 
AS TO CONSTITUTIONAL RIGHTS IN 
RELATION TO ALLEGED EXTRA- 
JUDICIAL STATEMENTS. 

Appellant alleges that certain statements made by 
him which were received into evidence were taken in viola- 
ioe: hes COnstiturlonal righnivs = iis arciument is 
primarily based upon Escobedo v. Illinois, 378 U.S. 478 
(1964). Appellant's trial occurred in 1961. Inasmuch as 


the doctrine of Escobedo does not apply to cases in which 


@ 


(iempelral beezan prior to June 22, 1664, there is no merit 
to appellant's claim that he was not advised in accordance 
with the doctrine of Escobedo. Johnson v. New Jersey, 384 
Wee 729" 1966). 
iV.) APPELLANT'S CONTENTION MnAT 

HE WAS IMPROPERLY DENIED THE 

RIGHT OF DISCOVERY DURING THE 

PRELIMINARY HEARING DOES NOT 

RAISE A FEDERAL ISSUE. 

Appellant complains that the magistrate at the 
preliminary hearing improperly denied defense counsel's 
motion that all notes utilized by the undercover agent be 
made available to the defendants. Significantly, these 
notes were made available at trial where they proved to be 
of little or no value for impeachment, the only purpose 
for which they could be used. See People v. Barquera, 
2oemcalsApp.2d 104 (1962). For this reason, appellee 
submits that the denial of the motion for discovery at the 
preliminary hearing raises no federal question. Further, 
even if it be assumed that a federal right is involved, 
the fact that the notes were made available at trial 
indicates compliance with the federal rule. Jencks v. 
United States, 353 U.S. 657 (1957). 

Se THe Uby ell. 296 CON erro) 

THE APPELLANT IS ENTITLED TO NO 
RELIEF UNDER THE DOCTRINE OF 
MGNALLY Vv igs Lib 


The Drsetrics Court did not Cemeider the conten. 


8. 


urged in respect to the July 11, 1961, conviction since 
Goe-tlant Ss attack on his first conviction for which he is 
also confined was without merit. Appellee submits that 
Pitomeecermi nation of the Distrieu Court was correct. 
McNally v. Hill, 293 U.S. 131 (1934). Nevertheless, appellee 
will briefly discuss appellant's arguments as they relate to 
the later conviction. Appellant first contends that he was 
thewyictim of an unlawful search and seizure. Secondly, he 
ewetesmoman the Submission of the case on the transcrimu sor 
the preliminary hearing was improper. 
ace tollowine facis.was Sou mne th ihrem co clrcun, s 
Barquera, 207 Cal.App.2d 725 (1962), were personally known 
wemenomarresting officers at the time of appellant ‘searresu: 
Ieeelhat appellant Nad Deewm assoeia ti iearear@ 
persons connected with the narcotics 
trai tic: 
e. That appellant had suffered two prior 
NeccOuMeSs Conv Terie te: 
3. That a police department from another 
state had indicated that appellant was 
in the narcotics tratiic. 
4. That appellant began to run and appeared to 
throw something in his mouth when the 
officers identified themselves; and 
5. That appellant dropped two objects. 
9. 


Cilearily, the foregoing facts were sufficient to establish 
Pue@eele cause for appellanu's arrest, and the search 
imceidental to this arrest was legal. Williams v. United 
eiewecweore &.cd (Ol (9th Cir. 1960, eine Cs Sos US. 
oop pmeee alco, Beek v. Ohio, 379 U.S. 89 (1964). 

Withereterence to the Submission of the caseuoum 
the basis of the transcript of the preliminary hearing, 
appellant himself admits that he agreed to such a procedure 
anomobojected in no way. Hence, there is no constitutional 
iiemity involved. Wilson v. Gray, B°5 Peedeece (Sthecir: 
1965). 

CONCLUSION 

HWOr tne PeasOns Suaved au0ye, tu leita tee un milla, 
Supine that the order of the District Court denying 
appellant's petition for the writ of habeas corpus should 
be affirmed. 
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San Quentin, California, 
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PETITION FOR A WRIT OF HARLAS CORPUS 


Pexsuent to Section 11473 of the Penal Code. 


TO: The Honorable Roger J. Traynor , as Chief Justice of the 


California State Supreme Court, and the Associate Justices. 
‘i 
The petition of Alberto Gonzales Barguera Jr. at present. 


“confined and restrained of his liberties by the resnondent darden 
by virtue of Judgments of conviction which are as it will be shown 
at. infre void and without any effect in Lew ard force respectfully 
shows as follows: | | | . 
GENERAL STATEMENT => 
The District Attorney of the County of Los Anzeles, by infor- 
mation No. 292580 duly filed in the California State Superior 
Court, on fenmery 32, 1961 charged your petitioner with a vio- | 
fetion of Sec. 11500 cf the California Health and Safety Code, 


to wit: Possession of 4 Narcotic, i.e., "Heroin", and further 


i. 


eemep  ovons YaO.aLi0n oF cee. LLsCOQ of cue Oalifornia tealth 
prcesater, code. Cl. ir. folio 58 ~ 59. 
Further, the District Attorney of Los aioe ers County, filed 
a May 3rd. 1961, in the Los Anweles County Superior Court, infor- 
mation No. 297919, Ghargine in its 6 counts, the followin+ offenses: 
Count I one Salvador M. Gomez ena Francisco Lopez, with violation 
of Sec. 11501 of the California Uealth and Safety Code. 
Count Ii one Salvador M. Gomoz and Rigcherto Gomez, with violation ‘ 
of Sec. 11501 of the California Health and Safety Code. 


Count III one Salvedor M. Gonez end Alverto (Kolo) Barquera Jr., 


with violation of Sec. 11501 of the California Health and 4 
Safety Code. , 

Count IV one Salvador M. Gomes and Vera Caballero, with violation 
of Sec. 11501 of the California Health and Safety Code. 


Count V one Salvedor M. Gonez and Alberto Barquera Jr., with vio- 

lation of Sec. 11501 of the California Health end Safety Code 

Count VI with seven (7) overt acts of Conspivacy to violate Sec. 

11501 of the Health and Safety Code, in violation of Sec. 182 

Penal Code. 

Signific nantly enough the third, sixth and seventh overt acts 
of the. Gth count of the information merely states; 

Overt act no. 3 "That on Merch 3, 1961 defendants Alberto Barquera 
Jr.,;, enc Salvador M. Gonez, did meet. and had a con- 
versation,"and the 

Overt act no. 6 "That on March 21, 1961, defendants Alberto: Barquera 
Jr., and Salvador ii. Gomez, did meet and had a con- 


versation" while 


ocr mevewae .,)0!lJe7es: 
‘That on March 21, 1951, defendants Alberto parquer 
the ei SO vara M. ores. did leave View Cot 
Block of hast 12th St. in a motor vehicle and ra- 
turned in the vehicle torether, 15 miontes later. 
and said information further charses as with rerards to your peti- 
tioner with a previous felony conviction for violatiny 85ec. 11500 
of the California dealth and Safety Code. Cl. Tr. folio 1 ~ je. 

On the possession charge, Sec. 11500 Health and Safety Code, 
the record at Cl. Tr. folio 60, shows that by stipulation, a jury 
trial was waived and the SENSO Sane oon to the Court, (Superior 
Court of the County of Los Angeles, Dept. 110, thereof, the Hon, 
Joseph Bb. Ga, J.P.) upon the Municipai Court transcrintion infor- 
mation No. 2025680. 

While on information Ne. 297919, the ees WEE brought to trial 
in the California State superior Court, Dept. 110 thereof, the Hon. 
Josepn Lo Call, J.P., a jury trial was likewise waived, and defen 
dants found guilty as charged by the Court. Cl. Tr. . 

Sentences of confinement in State Prison for terms as pres~- 
cribed by law, were duly imposed, to run concurrent with any other 
Becontree: Cl. Tr. folios 14 on infornaticn Ne. 296019 and Cie Eee 
folio 67 on information No. 292580. | 
- Notices of Appeal to the California District Court of Appeals, 
second Appellate District were duly filed, end on September 20, 196 
in Case No. 7923, tne possession charge, that Court, affirmed the 
Judgment of Conviction, as it also did in Case No. 7922, on October 


1, 1962, the sales and conspiracy charges. 
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Peas ene wc onvie ions Alteacked collsatera bay Court Ocutne United 
Peeeeswor Califormin Jurisdiction. 

SIATEMD NY OV FACTS 
eS the invalidity of bcoth judgment of 
conviction, although separate and distinct, yes aleseet velacted. wer 
snell deal with our narrative of the facts and arvuments in Law in 
Gnat order. 


A. ‘he facts concernin gz infermstion No. 292 
By stinulation with defenses Counsel, it was introduced in the 
ecord of the Preliminary hearing, (the matter was submitie od CO, che 
Superior Court on that transcript) that one W. G. Penprase, is a 
qualified for sic expert, employed by the WOE Angeles Folice Deperc- 
ment, a and that the evidence introduced in Court LS Newer. Uh cee 
3:16. Since at no time did the defense challenze this fact,.we need 
not be concerned aloe sta 
ieee tam, testifying for tne prosecution, Peorieee Se. 
follows: : 
That he is a police sermeant Lor the City of Los Angeles, attac! 
bo the Barcotic Division, T.R. 4:2h + 26, that on January 2. Gn, 
he arrested ies petitioner, Tu. 5975 = 62 sn Se hia imeeiee 


+ 


Meteo tre. prior to such arrest he ned sce knowledge concern-~ 


ing the defandant, T.R. 5:20 - 21, having investizated your petit 


loner for Approximately two years, héving known him to be in con- 


app 
pany with many la: tine narcotic psddlevs. T.R. 6:5 - 8. Defense 
sounsel's objection to this line of questioning is overruled by the 


J 
fourt, T.R. 6:9 - 11, end the witness continues by naming one Sabas 


le 


joadasia, ope Salyader Gomes, und go2s in detail as to these 


e eae Pe: ee are “ = 
minal setivities and record T.ak. 5:12 ~ 7:5 and also 


= 

t 

oo 
3 

ss 

vie] 
© 
(afin 


that be had 2 letter from the El Paso (Texns) Police Department, 
which suspected thet petitioner was engaged in - mage UUM aa ay) 
and that prior to the January 3, 1961, arrest, he cheched petitioner 
record more than once, and that vetitioner had two prior narcotic 
convictions, and that he talked with him cencernins his narcotic 
Pee ites fh. 9:5 - 15, that immediately pricr to his arrest oa 


anuary 3, 1961, he first observed the defendant's car parked in 


cq, 


the vicinity of Ord and Newhigh, that he drove around the block, 
where he obsexved petitioner talking to a person that he knows as 
Tomdy Bustes, cae was convicted of nercotics, and is selling nar- 
cobties on the street, that ten minubes later, petitioner went beck 
to his car and drove to 5hh4 Hunting Drive, wnere he parxed his 
Cait the rear of that address and went to a storeroou undernzati 
the house next door, T.K. 9:18 - 10:4, thet he observed seu ohne 
putting his hand and shoulder and part of his hesd 4 the store- 
room, then eoing into the hous staying there fer abont 10 - 15 
minutes, came ont again, and es directly to the shoreroam again. 
at-which tine, the witness and his partner, called him by his nick- 
name of "Nolo", Ton. 10:5 = 16, Ghat as his scastner called him by 
name, the defendant threw sonething toward his mouth, and as he 
did so two objects fell to the ground directly at his feet, and 
that then the defeniant turned and ran, tripped on some stairs, and 
as he fell, the witness and his partner seized him. T.R. 10:17 
That he had a conversation with petitioner, at which were 
present his partner Sgt. Cumming, and while arrested petitioner 
allegedly admitted ownership of the stuff, (i-e., Narcotics) eit. 
12:9 - 16, that they took him to the Receiving Hospital to have 


La 


fen 


Od the = pe yea oemS oflb pn oP iit Gnas ye 1h Fe LG er) oe . 
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Me iomembm@e wathess Ges itiga tniat he did not hove an arrast warenns 
4 


fein, 2. 13:17, nor 4 wurrart to search the house, and 


Bug : 


and: 


"id anyoody search the house, to your knowledge?” 


2 


WNo, we sterted to, but chansed our minds." 


“How far did you start? 


"e got as far as the bathreon, and we found other bhallons 
similar to these, measuring scorns ~ ~ ~- T.R. 13:20 - 26. ane 
"After we arrested the defendant, we took nim to the livine 
room and then into the bedroom, ‘Ye sat hin down in the bes-- 
roon, where we started to make the search. We did make the 
search, and then returned him by the same method moing throuyst 
the bedroom, to the livine room and outside. We had no searct 
warrant... dhe kt 15 eneeOns 
(@) 
Cree our didi’? fird eny narcotics in the house, did you? 
A. ho, ma'am. 
Q. You went in there Xo) look eye narcotics, didn't you? 


me 
PAS 


mipeene.ooally, 


q 
é 


A 
Q. Did you yo over to the rtorercom and look through it? 
A 


° Yes ratane sus LE a ee 


"You say you. have known this defendant fer tvo years. Did 
you ever talk to hin any time during that two years? 

"Yes matam. 

"Did he know who you were? 

"Ves. 


es 


"Did you ever place him under arrest during that two years? 


— 


"No, just stopped hi.. for questionins on three or four occ- 


- 


Rov eSy ee Us oy ane, os peepee Ges Pa ER eet aE ey % eo near iB 
GOR Bigs ce ae See URW aie aang ALE) or Gd you also Rearch bam 


Penis +7 
nMOS WE Ss woes 
qT? 


"Yes, matam. 


Warrsn® on any one 


A: 


Dia you have 
ioe 
"On nene of those occasions did you 


ro. Heat. 17325 Sood 18:16, 


G 


gee 
al 


find 


4 


vhose occasions"? 


any narcotics? : 


stor was because you 


was kicked badiy 


en until he was 


atures were takeut? 


iving Hospital. He nad 


ped : 
"The reason you called for Nolo to ? 
vianted to search him, didn't you"? 
"T wanted to know wether he had any narcotics in his person." 
eee 21S) 12. | 
and: 
paiion 't it a matter of fact that this man 
up and dewn his legs, and his mouth beat 
swollen quite badly at the time these oi 
‘No matam. He was talen to the Receivi 
é@ contusion on one imee, which wes slight. - = » TLR. 23:25 < 
2435. 
and: 


"Gcinsei, we had ne reason to seare 
Moon. 1.8, &£5:1 = 2. 
JHE FACTS PS CONCERNING INFORMATION 


This information charges five counts 


LEOe 


f sc7ace 


stereroom, in my 


297919. 
riation of Sec. 11501 


of the Yealth and Safety Code, and one count of conspiracy in vio- 


Muicn of Sec. 182 P.C., the Sixth count o 
in addition to the conspiracy count, whe i 
your petitioner only in counts three and f 


informe ction. Since 


ion deals with 


= 


ee 


co 


Sine wedsel! gully to wa evidentiary review of these counts, 
nr 2 5 , 4 ane 
Guoting, ad’ yverbatiin: 


‘Q. Ament Cota, do you recall the date of March 3, 19617 


- And on that date did yon see one of these defendants? | 
. A. I saw two of tne defendants. 
2. “hich one did you see first? 
A. Salvador Gomes. 
Chere? 
A. At the rear of the Texas Club jin the parking lot. 
Q. Dig you have a conversation with hin? 
1e Court: Wait. He saw two a Ch and he only geve the name of 
one. i 
y Mr. Wheatcroft: I take it you s2w one first, is that right? 
Khe Mee, Saber 
Q. Then another one, later on? 
A. Yes. 
re Gourt:; Which one later on?. 
1 Witness: Alberto Barquera. T.R. 18:26 - 19:20. 
id : : ; 
Q. "Did you talk to Salvedor Gomez about narcotics? 


he Yes, i Gide Jheaes 19:21 oS 23. 


2. "do you vrecell the cor.versation? 
A. Yes, I asked Salvador Gomez, "Chava, can I pick a half.” 
And he said, no "There isn't anything." 


I sAid, "Well, can I at least pick up a quarter"? 


enlcedeiG Trent away - - = 


ern! 


and: 


and: 


Be Rapeaslne a Gos) Oe ne ee sere Aca Tease te fe 
i TPs WOH oe ey ee SEEN NOI ara] OL up a OUNT GaGa 


Pmeeorceecor holo, (pebitioue.'s nickname). Tp) 20-0 eae 


‘ 


Ween tuve minutes later, after having the conversation 

with Salvador Gomez, I observed Alberto Barquera and Salvador 
: 

Gomes holding a conversation in the ceuter of the parking 

lot and lookins in the direction of where I was in the State 

yehicle. JI then observed AlLbarto Barquera walk teward the 


Stete vehicle enter,seating hinself in front seat, the pass- 


Ww 


foe 7 aide ond svabine, “Tony, how sre you"? 7.h. 209230 2eer.- 


Q. "Callirne your attention to March 21, 1961, do you recall 


moseu Gate, sir? 


ees. sin, { do," 


Q. "Did you see one or more of the defendants on that date"? 


ecw cit, J did.” 


which one? 


A, I saw both deferidants Alberto Berquera and Salvador Gomez. 


Pee so 2) = 3, = 16. : 


I asked Rarquere if It would be possible to pick up five 
pieces liks we had talked abecut before. 
He said: "Yes, just pay the money," He says: "I will have the 


Se ready." TH. 35:22 + 25. 


Significantly the record shows that testimony as to each count 


Was taken, the evidence pertaining to that count was introduced in 


evicence., 


ef ne 4 ene ee 
ee (Weel. 2 Corre 1 - 


pe. pees ~~ 25 Comair, Vi. 
Wetec t2> - 7 Caumieiit . 
jeteee seo ~ 33:3 Coun. oie 
Petes b:5 - 12 Comat Vo : : 


jeeemere Une mecord shows at Tl. 37:5 + 39:2 that the witness 
mig 2 conversation with your petitioner, subsequent to March.21, 19 
Me ibe ca Conversation petitioner allegedly ajmitted ownership 


ee the narcotics. 


forensic expert employed by the State Nar coules Bureau. On direct 


festinonuy, T.R. 121:1h ~- 123:13, the witness testifies in substance 


He identifies the five exhibits previously introduced, in 
evidence and thet they con nOeraL heroin, and foes into 
detail as to the wroceedines from the time they were re- 
ceived by the szenti until tne tine that they were vroduced 
i (Gen ae e a 


Weeross exfiaination, at T.R. 125, the witness is asked: 


Ty Oe 

A. No, matam, they were not. In sone cxass the plastic vials 
were not included within the exhibit. The powdery suostance 
Weceineme ly ai a rubber balloon, in which case I opere the 
balloon and removed the contents end placed the material 


in a plastic vial, if a plastic vial was nob already present. 


Meee, 225211. 


- "dnd were tne contents the same as they are now, or similar”? 


ant ; 
ieee as Dest OF my knovledve, Facvints raertsye! 3 were not in 
She plastic via}when I first received them. T.R. 125:16 - 
LEGAL COs TENTYONS 

a AS to information ho. 292580, the hoes saat cherge. 

Vi. Lvidence ovtained by means of an illegal search and seisaure. 
B. Evidences obtained by police brutality. 

mG. waiver of the right to a trial jury and submission on the 

preliminary hearing transcript prejudicail error. 

[I~ As to information No. 297919, the sales charge. 

4 e Evidence insufficient ta gnsente 3 convic tion. 

PB. No continuous chain of possession of the evidence was nroven, 
but. quite contrary there was prove that petitioner was the - 
victim of harassnent by TEETTON officer for some two: years, 

C. Ineffective aid of Counsel. | 

os: No consriracy charge proven. 

-* arene obtained with the aid of an unreliable informer. 

F, Evidence obtained vy interrozstion without Counsel. 


° 


Evidence stoeeennee as a result of an illegal search and seizure 
m information No. 292580. //3 C2 

Where a defendant raises the issue of an illegal search and 
seizure, the factual test is not concerned with what evidence the 
searen produced, but with the authority of the searching officers 
0 make the search. 

The record clearly establishes that for almest two years, your 


etitioner was the object of an intensive harrasssent om the part 


of one Sgt. Virgil, attached to the Los Angeles Folice Department 


tend 
© 


foa% 


Memrcs herectic Fureau. Petilionar was stopned et frequents intervals 


~ 


hestioned and searcnec, and every movement of his, carefully watehed. 


vy 


6 are told that the Folice Dep2rtment had cause to believe that he 
as euseged in tne traffic of uarcotics. The fect remains, undisyuted 
Md unchallenged that the authorities in the instant case, had ample» 


prortunity to obtain a search warrant, if they felt thet they had 


o 
Jus 
AY 
33 
2 


Merdes> possession suffi inforwation to satisfy a magistrate 


hat there was "sufficient probable cause." 
In Nick Alford Apujilar v. Texas, ho. 548 October Tenn ee, 
aited States Suprens Court he ae by ile. Justice Goldberg held: 


Wimwenervmv. California, 374 U.S. 225 We heldwtihnat tie 

Fourth Amendment proscriptions are enforced against the 
States tnrough the Fourteenth Amendment," and that the 
standard oF reascnabletiess is the same. under the Fourth 
Fourteenth Amendments, although Ker involved a search 
withenut a warrant , that case must certainly be read as 
holding that the standards for obtaining a search warrant 

is the same under the Fourth and Fourteenth Ameadments.” 

an evaluation of the constitutionality of a search warrant 
should begin with the rule, that the informed and deliber- 
ate determinetions of magistrate empowere ed to issue warrants 
'. « ,are to be preferred over the hurried action of officers 
a e 6 Who mey hapnen to make arrests. 


In the instant case the officer openly and brazenly avows that 
yer a veriod of almost two years that he nad your petitioner under 
mustent surveille suceé, he searched his person and premises several 
mies, always with a nezative result and inveriably without a search 
urrent United States v. Lefkowitsz, 285 U.D. 452, 46h. The reason 
gy this rule go to the foundation of the Fourth Amendment a contrary 
ile "that the evider sufficient to support a megistrate's disgin- 


srested determination to issue a search warrant will justify the 


0° 


@icers in making a search without warrant would reduce the: Fourth 


lendment to a nullity and leave the peoples homes secure only in) 


awa 


le discreticn of police officers Johnson v. U.S. 333 U.S. 10. 


f--3 
cae 
or 
au 
a 
Je 
ey 
t 


imder such a rule "resovs to weer Panes, WOmun Tule 
meaurased, . 

imeem. Uso. 062 U.S. 257, 270. 

Tito ich f& S2orco 1s OS S61 upen a macietrete’s ~ashewetnen 
B police officer's determination of probeble cause; the reviewing | 
Bouris will accept evidence of a less "judicially ~ competent or 
persuasive cneracter than would face dusttiies an ofiiceer insactine 
on his own without a warrant, and will sustain the ju 


d 
minetion so long as there was substantial basis for the mazistrate 


%o conclude that the narcotics were probably present. 


nThe point of t- ‘Jourteenth Amendment, which often 
is not pfrasped | Salous officers, is nov thas 10 
denies law enfor. ‘ent the support of the usual 


inference which reasonable men draw from the evi-~ 

dence, Its protection consists in requiring that 

those inferences be drawn by a neutral and deteched 

magistrate instead of osing judged by the officer 

envagsd in ths often competitive enterprise of 

ferreting out crime." 

Johnson v. U.S. supra. o 

Althouch the reviewing court will pay substantisl deference 

to juivicisl determinations of probable cause, the Court must still 
insist that the magistrste perform his “Neutral end detached” func- 
tion and not serve merely as "a rubber stamp"for the police. 

‘In Nathanson v. U.S. 290 U.S. 41, 9 warrant was issued upon 
the sworn allexation that the affient "has cause to suspect" and 
does believe, that certain merchandises was in a specified location. 

The Court noting that the affidevit "went upon a mere sffir- 
mation of suspicion and belief without any statement of adequate 
Supporting facts," announced the following rule: 

"Under the Fourth Amendment, as officer may not 


properly issue a warrant to search a private 


1) 
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picion is not cnonen. 


ewes in Gierdenelic v. Usa; 357 U.S. 460, applied this rule 


Meced the i¢ilowins cuidine pri 


[Upeteeie Gnterences trom the facts which leed to 
iemeconolsinG mus. be drawn by @ neutral and de= 
tached masistrate imsGesa Of Loins judged hy wa 
officer engaged in the often competitive enter 
Pevcewot Lervetinge oub crime. 


em@eeen vy. U.S. 333 U.St 10; 14. 


The purpuse of the complaint thea, is to enasle the appropriate 
istrate ~ ~ - to determine whether the "probeble cause" required 


cists, The magistrate must judgs for him- 


+4 
oe 


50 support a warrant ex 
slef to show probable cause. He should not accept without question 
me complaint is mere conclusion. 

In the instant cease "the mare cenclusion” that petitioner was. 
migared in tha traffic of narcotics wes not even that of the affiant 
timself, it was that of an unidentified informant, end> often vague 
elated information. | 

The foourchn Amendment to the U.S, Constitution provides 


n their 


Tne rient of the people to be secures i 

Begsons, houses, ae and effects against un- 
reasonable searches and seisures, shall not be 
violated, and no warrants shall issus, bret upon 


Provable cause, . & » 
It is ergued that the search and seizure was justified as inci- 
ental to a lawful arrest. Unquestionably, when,a person Is lawfully 
irrested, the police have the right, without a search warrant, to 


lake a contemporaneous search of the person of the accused for wea- 


of ov impvlenents used to commit~-a-~crime. 


Mes or for the fruits 


Ade 


GiGad. & SeArCh @lagrane ex tenr 
t, thi @?7aiwun Jane Sha accused $a Sep na Ae OR je ere IL 
oO AINGS UNaQSr Lens eccuse & ISOS Ges LON Sal 
ie a ce 
Gemrolt vv. U.S. 267 U.S. 132 


Boer vy. U.S. 338 U.S. 160 


nn 


Brace Where ne is arrested. 


Pipgetiio vy. U.5. 269 U.S. 


nelio 3 
coe eye E 


», 


Marron v. U.S. 27 


Ee a Le eee 


5.U 
United States v. xabinowitz, 339 U.S. 56 


—— 


peomeorewol Csing Searches isgjustiized for exsipls oy tue 


Ge) 


need to seiza weapons and other things which might he used to 
assault en officer or to effectuate an escape. 
Roberts v¥. Sassey, 39 App. 2d Supp. 757. 


Fox vy. Windensre Hotel Ap 


People v. Vaugns., 65 Cal. App. 2d Supp. Sh4 
United States v. Jeffers, 342 U.S. 46 
Mapp v. Ohio, 267 U.S. 643 


eso 


Beemeaechovsid vs U.S. 335 U.S. 451, the Court neid: 


Meets is not 4 Gase where une cificers, vassing aa 

- the Street, hear a shout and a ery for nelp end 
cemsnd entrance in the name of the law. They have 
been following petiticner, keeping him under ser- 
veillance for several montis. ‘ 


Where as here, officers are not responding vo an emergency 


absence ef a seare: 


Warrant. 


Evidence Obtained by police brutality. | 

The record clearly ae oe that immediately following 
the arrest and proceding the searchs a scuffle ensved between 
petitioner and the arresting officers and that following such a_ 
seuffle, petitioner's premises were searched without a warrant 
and while arrested petitioner allezedly made some statements to 
the police officers. | | | 

In Denny Escobedo v. State of Illinois, U.S. Suprene Court 
No. 615, October Term 1963, the Court held: 
wc 1S well settled that the duty of Cons ee 
adjudication, resting upon this Court requires that 
the question whether “the "Due Process Clause" of 
the lith Amendment has been violated DY admission 
into evidence of a coerced confession." 

Ashcraft v. Tennessee, 322 U.S. 143. 
and we eriot escape the responsibility of making our own exami- 
nation of the record. . 
Spano v. United States, 360 U.S. 315. 
and: ; . 

"yt cannot be doubted that placed in this position in which 
your petitioner was, the result. was to produce upon his mind that 
fear that ar he remained silent it would be cons idered an admiss~ 
jon of mailt, and it cannot. be conceived that the converse ne 
pression would not heve also naturally arisen, that by obeying 
there was hope of removing the ‘suspicion fron himself." 

Beam velUoo. LO8 U.S. 532 

Ex parte Sullivan, 107 F. Supp. 514 
Cannon 9 of the American Bar Association 
‘Cannons of Frofessiornal Ethics. 


watts v. Indiana, 335 U.S. 49 


bs lay 


end: 
Pee uenore cu Pyidence at og. 309. 
! 


"Any system of administration which permite the pros- 
ecution to trust hanituslilyvy to compulsory self disclosure 
3 2 source of preof must itselr suffer morally thereby. 
The inciination developes to rely mainly upon such evi- 
dence and to be satisfied with an incomplete investiga- 
tron Cf the other sonrces. The excercise of power to 
extract answers betets a forstetfulliness of the just 
limitations of that power. Tne simple and peaceful 
process of questioning breeds a readiness to resort to 
bullying and to ohysical force and terture. If there 

is @ rimht to an answer, there seems to be a rignt to the 
expected answer, that is tc a confession of guilt. 

Thus the lezitmate use frows into the unjust abuse, 
vitinately the innocent are jeopardized by the encroach- 
ments of a bad system, 


POINT SIL 
Waiver of the right to a Trial Jury and Submission on the 
Q 


Preliminary Hearing Transcript prejudicial error. 


Although the record before us-.establishes that petitioner 
: AS ‘ : 


agreed to such a waiver of the right to a Jury Trial, and sub- 
mission on the Preliminary ‘Transcript, the record does not show °- 
any assent by petitioner to the submission on the transcript with- 


out cross exemination or confrontation of the witnessés, and the 


° 
. 


Y 


record also fails to show any objeestion by petitioner to this 


provedure. . 

In Frederick Gray v. Wilson, No, 41890, U.S. District Court, 
Rorthern District of Californie, Southern Division, “Ir. Alfonso 
Be Zirvoli, J.P., the Court held: 


"At the outset it should be noted that counsel have 
nok cited any case where a federal court has speci- © 
fically ruled that the right to cross examination’ 
and, confrontation is embodied in the due process | 
clause of the 14th Amendment. However the Supreme 
Court has neld that procedural Due Process requires 
that a State Bar Association permit an epplicant to 


2h 6 


CPOsSS Geral eed COL POnY UNG WIUNSSE33 eesinsty nim 
- or o a7 ay Sse ie Bi : 
j 200) ek & ee he ee Beet TUE ge wt Wa teiner vy. Comme tooo 
on Chas py Use. oS 
Meee Se UG: 9CCO; Lae rieny to Cross exeninetiog 
pxceccutronvetion in an scministrative nearing, a for- 
Pivtesab mis. accord Such rights ir 9 Criminal rial, 
ee 5 aro q ae es ~ pe 6 * a » 
Horecver, the right to cress examine sad confront is 
essential to a fair trial if the rules of prasedure are 
eomeeve 65 One of their chiects the escertainment cf the 
truths 
hmetGese on Evidence Yol. 5, pa. 28, Sec. 1367 

Meee eee: eicvrerore holds thst the richt of the accused t5 
a5 examine and confront prosecution witnesses in a State Crim-- 
me trial is susranteed by the due process clause of the Ihth 
rendmant. ; 

fre accused may hoiever waive his right to cross examination 
im confrontation. 

Diaz Vo U.S. £25 W.S - ee 

hormelly waiver is made by Counsel as to particular witnesses, 
meer as every trial lawyer knows, it is just as .. . 

As a practical natter, a reyiewing court cannot find a denial 
| the Constitutional right to, cross examine merely on the basis 
Meeerror i: trial tactics, unless such an error is so yross 
p tO CONStitute ea denial of adequate and effective aid of Counsel. 

Benbaner v. Dickson. 310 ¥. 2a 30 


But there is a vast difference bets 
ties end tne complete submission of the ij 


b58uU 


yeen questions of tri 


3S 


A 
Cs 


Z 


a3 


f pudlt cr inne 


mee on the cold record of a trenscript. 

Practiceliy speaking, such submissions are often nothing more 
m2 “*sicw plea of suilty” the waiver of cross exsmination dy 
IMHicsicn on a preliminary transcript must be made by the accused 


18. 
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Sao resting Vio Peres or : . “ ne ee: ; 
Prgoesving a different conclusion is not eentrelling here in 


She classic definition of waiver enunciated in Johason v. 
Zerbst, 304 U.S. 458 iusie.ghal relingm@annens er sceqcon 
gut of a known risht or vriveleva + furnishes the controlling 


At ell events we wish it clesriv understoog thet tae ston] 


ee ee 


As to information ho. 297919, on the sales charge. 
T 


Insufficiency of the evidence, and lack of procf that the 
sole witness testifying to the allesed sale. 
or one here: 45 entitled to 
full credit shall te sufficient to warrant a con- 


‘. . .one witness," but one witness who is entitled to full 
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Iiuvewer ¥. Dickson, 310 F. 2d. 30, 38, th 
ta 


Mae instant case presents just such a situation. 


miewccr eigant’S were tried jointly allesedly selling narcotics, 


—e o1 tncm, Fraicisco Lopez, was the informer. 
The record establishes that he received county money for his 
formation ia addition to leniency in his sentence, 


In Willson v. Superior Court, 46 Cal. 2d. 291, the Court held: 


"fhe reliability of the informer goes to the very 
heart of the concept cf reasonable csause.7 
Accordingly to justify reliance on the information received 


is now firmly est 

ist cone froa é reliable informant. 
Wieepte vy. Prewitt, 52 Cals 24. 330, 337 
Willson v. Superior Court, supra 
Beeste v. Roland, 163 Cal. App, 2d. 780, 78h 
Peovle v. tos. bc Cal, Apo. 506, 502 
People v. Davsen, 150 Cal. App. 2d. 119, 126 
Qvalte v. Supériow Cours, 202 Cal. App. 2d. 760 
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People v. Wi 
Meeple y. Bates, 163 Cal. Apo. 2d. 547, 851. 
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fervased for the lest 2 years bs the police, fer allezad narcotics 
dealinzs invariably he was searcrad, both his nerson and hone with- 
out 2 werrant aad pou to be "clean." 

The record further discioses tnat% retitionsr was known to 
associate with addicts and narcotic dealers. 

However, in People v. Lanzitt, 70 C.A. 498, 233 p. 816, the 
Court held: 

"ft is uecessary chat the defendant shall have 
directly participated in so mucn of the entire 
transdction that the acts whicn he himself com- 
mitted shall alone be sufficient to make a comnp- 
lete offense ayainust the luw.' 

The officers failed to equivocally establish that the evidence 
jntroduced in Court was obtained from the petitioner. 

Quite contrary, were it not for all the circumstancial evidence 
tending to portray petitioner as a notorious narcotic dealer, no 
convictioti could have been had on the adduced evidence. 

Ineffective aid of Counsel. 

"It. is now established that the Sixth Amendment 
suarantes of rirht to counsel, is a right funa- 
amental and essential to a fair trial and is 


nade obligatory on the States by the Fourteenth 
Anendaent." 


eedeou Vv. Seainwrizht, 372 U.S. 359. 
"Moreover , effective assistance of Counsel at all 
staces of a State Court ee celine is a constitu- 
tional requirement which no State may disrerard." 
Reece v. State of Georzia, 350 U.S. 65. 
Tne reason as Mr. Justice Sutherla nd so wisely pointed out, 
an: 


Powell v. Alabgina, 287 U.S. 45, p. 69. 
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VEAMEcnme tons WO uy 2 ee eee 142 ACG. cote 
Pomp coer. his ae 2B Goa We 23a a per aaect 
PRO. VEQUiTeS Cae suis had oF Meee encad 
cause! at every ston of the proceeding arainst him. 


ecw, Simine v. Times, 131 FP. 2d. 827, the Court held: 


"Ryan though an accused in a crininal trial is rep- 
resented by a coterie of outstanding trial lawyers, 
such representation may leck viatlily in satisfying 
"Dune Process" if the assistance of counsel is 
ameotective," 


and in: Brubaker v. Dickson, supra: 


Mihon juadequate representation is allezed, the crit. 
jeal factual inquiry ordinarily releteg to matters 
ontside of the trial record, whether the defendant 
had a defens2 (3..) which was not presented, (2.) whe- 
ther the omissions’ charged to trial counsel resulted 
fron inacequate preparation, .« . . 

and in: Powell y. Alabama, supra 


Oe err erasers Ce 


People v. Avilez, 86 Cal. App. 2d. 289, 291 


Wr ae errno ne 


Heaple ve Chesser, 29 Cal. 2d. 815 


Arr TET 


it was held that: 
"The protection suaranteed by the Sixth and Fourteenth 
Amendments of Federal Constitution, @s well as Article 
Hee occ. 12, Of the Celifornia Constitution 1s Newecato 
fied by a "mere token" or "pro forma’ appearance of an 
attorney. ‘ 


While it will be conceded that as rienie defense counsel 
defended the cause rather well, she grossly erred in allowing your 
petitioner to be tried jointly with nis other co-defendants when - 
the various couits of the information, charged distinct and separate 
offenses not related to one another in any was or form. 

POULT TET 

The conspiracy charge is umproven and the evidence was obtained 

with the ai: of an unreliable informer. 


Count VI of the information charges 7 overt acts of conspiracy, 


Of which the 3rd, Oth and 7th, are pertaining to your petitioner. 
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Bees stance 
ade mew ar tasy Ned a conversation. 
PVicwmes cic they had © conversation.” 
Miecmeeave tne: (00 Block of Mast eth St. in 2 motor 
vehicle and returned in the vehicle 15 minutes later. 


Jt is respectfully submitted that we nezd not arzue that: 


"ho persen may be subjected to Ne) Gi od Shor 
COMMLETING 3 crime, without se specific charge 
Sae2vsG hin, be made and subdstsntiated ™ 


In the instant case, while the charge of conspiracy was made, 


6 


lt is clesrly established that the wording of the information does 


jot charge a specific offense, since there is no criue for friends 


jr acquaintances, to meet, hold @ conversation or take a rida in 
) motor “vehicle tozether. 
The prosecution uncuestionably depends on the information 
ybtained from the informer. 
oe ly recently the California District Court of ‘Appeal District 
ne, Preals vemceueno, 2log.C Na 22008 the Core hela: 
"Yhere is no exact formula for the determination 


of reasonableness escth case muse e ae 2d on 
ovr facts and circumstances." 


ts 


es 


eopte v. Incele, 53.Col. 2d. 407 
meoplesy. Diges, 161 Cal. App. 2d. 167, 171. 

ind in: 

Ovalle v. Superior Court, 202 Cal. App. 2d. 760 

"The qualification of the information, given by the 
informer does not rise above its doubtful source, 
because there is more of it." 
People v. Yepazo, 191 Cal. App. 2d. 666 
‘Feople v. Blodgett, 46 Cal. 2d. 114 
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Evidence obtained by interrersetion without Couns el. 

The record cleérly establishes that, Immediately following the 
mreest, On Or acout April 32, 1961, petitioner was taken to the 
State Building for interrogation without counsel, by the arresting 
officers and while arrested petitioner alleredly made some state- 
ments to the officers and patitioner was not edvised by the officer. 


to have counsel present end the right toremain silent. 


ive) 


pecovedo Vv. Suite of Tllinois, U.S. Supreme Court io Ons, 


@] oY aA y 
October Term 1963, the Court held: 


"Tt is walk se ene that the duty of Constitutional 
Rirciicaticn, coe upon this Govrt requires tnat 
the question ee ex the "Due Process Clause of the 
Thth Amendment ne been viclated by admission ijato 

evidence of a coerced confession." 

peer Vv. Tennessee. 322 Uso. 13 


and wa cannot escape the responsibility of making our own examinati 
of the record. 


Spano v. United States, 260 U.S. 315 


| 
and cases cited on pave 16-20, on POINT IT, 
and in Gideon v. Wainwright, 372 U.S. 335, 344, 345. the Court held: 
That provision of counsel in all criminal cases 
was "a fundamental risht essential to a fair trial, 


and thus wes made oblisatory on the States by tle 
Fourteerntn Amend.nent. 
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CONGIUSTONS 
The Writ shall toepe, a fal) evidentiary hearing sranted and 
Counsel apnointed. 


Dated at Tamal, California, this 97h day of Decenber, 1961. 


I certify under penalty of perjury that the foregoing is trte 
und correct. 


Respectfully submitted, 


i 2 
é OM, aa LAL, ALTE ferent . 
d SOWZA LES B Katifek OR 
In Propria Persona 


Box ito. A-67294, 
Tamal, California. 
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ee our he COURT On Yh STATE OF CALIFOU IA 


STATE OF CALIFORNIA 
COURTY OF MARIN 


Oe ers Agee eee AQUI are eee Je ELA a Min eat 


) 
) 
) SS: AFPSIDAVIT TN FORMA _PAUPERIS 

) 

1, ALBERTO GONZALES BARGUERA JR., under penalty of perjury, 
deposes and says: 

That he is the affiant in the abeve-entitled matter, that 
affiant is an indigent person, and a citizen of the United States 
and over 21 years of age, that he is unable to prepay the fees or 
to file a petition for a writ of Habeas Corpus and papers in suppor 
thereof, or to hire counsel to prosecute said writ, that he is with 
out funds or ane of value with which to pay or secure the cost 
necessary to prosecute said writ, that affiant believes this is a 
good and just cause of action, and he therefore prays this Henorabl 
pourt wild permit him to proceed with a petition for a Writ of. 
mnbea & Corpus without vrepaying the costs reauired by this Hlonorabdl 
Court in such cases, and that the security for same. be waived by 
virtue of his ‘indigent circumstances. 

I certify under penalty of perjury that the foregoing is true 
and correct. 


Dated Bite 97 aay of December, 1962. 


Uke Whol Lorry be 


ALBERTO GOVALES SARGI 
Box No. A-G/294 
Temal, California 
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aie ae Oh ATE RE RET SS BOSE Te a SS 


ss: APPIDAVIN! OF VERIFICATTON 


eel ne age? Se 


I, ALBERTO GORZALES BARQUERA t., under penalty of perjury, 
ipeses and says: | 
fiewmnemas Gil pSuiticner in vhe forteoins petition for a 
“it of Habeas Corpus, and the effient in the above-entitled 
miter, that he is a citizmn of the United States and over 2) 
ars of age, that the statements ard claims therein are true 
id correct to the best of his knovwledme and belief and can be 
ostantiated by decuments or established precedents, that this 
ition for a Writ of Habeas Corpus, consists of 34 numbered peses, 
cluding: 
The Cover (not numbered) 
Inde:: of Statutes and Authorities 
Mee reCiticn for writ of nabeas cor ous 
Affidevit in forma peuperis 
Mmeetdevit af VYarification, and 


Affidavit of Services by siail. 


I certify under penalty of parjury that the foregoing is true 


d correct. 


Dated this Bia; of Decemoer leo a. 


AVL teenie BO Gul. 7 a oS 
Box Now A~ O72 
famal, Calif 
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COUNTY OF MARIN 
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%, ALEBETO GONZALES BARQULEA JR., under penalty of perjury, 
ceposes and says: 


Fa) 
i 


That 1 am over the age of 21 years, a citizen of the United 


States and a resident of Marin County, at Gan Quentin, California, 


Poa sole party to tne within action or preceoding, that I did on 
t 


the_ Y7feay of Decanber, 1964, submit for dsvositing in the United 


States Maiis ot the Post Office at San Quentin with postage pre- 
paid thsreon, ea true copy(s) of the within document for the follow- 
ins person(s), and tnat there is a resular communication by mail 
between san Quentin and these destinations: 
Eleven (11) copies to: gillian 1, Suldaten, CMeck: 

Supreme Court of the 


State of cree 


4250 mike 
bo 


One (1) copy to: ihonas Ca Lencny Calitornis 
Attorney Genera 
6000 Stete Building 
San Erroecrsco, California 
Three (3) copies to: Superior Guat Judg 
af 
Hall of eee 
Los Angales, California 
RE: Case Nos. 292550 and 297919 


Bie (1) copy to: Warden , Lawrence KH. Wilson 
San Quentin, California 


Bie {1) copy to: Petitioner 
I certify under penalty of perjury that the foregoing is true 


and correct. 
Dated this. Pthesy On sheecetves., Lyf 
ater Lnip te 
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Q And when you looked at that balloon this 


morning, did you see those markings on that ballcon? 
A Yes, sir. 
MR. ROWEN: Now, that concludes the evidence 
regarding Count II of the Information, your Honor. 
THE COURT: All right, thank you. 


MR. ROWEN: And also the evidence regarding Overt 


Act No. 2. 


THE COURT: Ali right. 

‘MR. ROWEN: The officer is now about to start on 
the evidence regarding Count III, regarding a tran- 
saction between Salvador Gomez and Alberto Barquera, 
Jr., as alleged in Count IIT of the Information, and 
also it applies to the Overt Act No. 3 that is alleged 
in Count VI of the Information. | 

THE COURT: Go ahead. 

Q BY MR. ROWEN: Officer, directing your 
attention to March 3, 1961, some die on that date 
did you go back to the Texas Club? 

A Yes, siz, I did. 

Q At that time were there fellow officers with 
you? Were you under curveiliance? 

Yes, sir. 
Who were the officers at that time? 


Agents Kent and Leavey, Agent Lampe. 


Co PrP © Y 


Did you go inte the Texas Ciub? 


| 


I | me mo : 


No, sir. 


Q What time of the day or night did you arrive 


there? 


4 Approximateéy 1:40 p.o. 


Q On that occasion did you meet the Defendant 


Salvador Gomez? 


A Yes, sir. 


Q Where did you meet the Defendant Salvador 


In the parking lot at the rear of the Texas 


‘ 


bar. 


Q Had you been there before 1:40 p.m.? 


A No, sir. 
Q All right. 


occasion? 


Tell us what happened on that 


A I parked the state vehicle on tne 700 block 


East 12th Street, which is adjacent to the parking 


lot at the rear of the Texas Club; got out of the 


State vehicle and walked to where Salvador Gomez was 


I asked Salvador Gomez if he could get me a haif 
a piece and he said, "No, I don't have it." 

I said, "Well, can you at least get me a quarter?" 
And he said, "Yes." 


Q Now, the phrase, "half a piece," what dogs 


Standing in the parking lot. 
that mean? 
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Hatf£ ounee measurement. 
Half an ounce of heroin? 
Heroin. 
All right. Then he said, "No." And you asked 
him, “Could you at least get me a quarter''? 

A I then asked him if he could at least get me 
a quarter. He said, "Yes. Wait for Nolo." 

Q And a quarter is what, a quarter ounce? 

A Yes, sir. 


Q What did he tell you after you asked him if 


he could get you a quarter? 


A He said, "Yes, but you'll have to wait for 
Nolo. He'll be back in a minute." 

I then told him I would wait in this car that I 
was driving. And he said, "Okay. The Chevy over 
there?" And I said, "Yes." | 

I returned to the state vehicle and entered it; 
waited. Approximately five minutes later I observed 
Alberto Barquera. 

Q Do you see Alberto Barguera, Jr., in the 
courtroom? 

A Yes, sir. 

And which is he? 


The defendant next to counsel. 


Next to Mrs. Chandler? 


Yes. 


MR. 

THE 

Barquera 
direction. 


Q 
A 


Q 
A 
C 
A 


A 


ROWEN: Mr. Alberto Barquera stand up. 
Is that Alberto Barquera, Jr? 
Yes, sir. | 
ROWEN: All right, you can sit down. 
WITNESS: I observed Salvador Gomez and Alberto 


conversing in the parking lot and looking in my 


BY MR. ROWEN; All right. What happened then? 


Albezto Barquera by himself, walkirg by himself, 


came towards the state vehicle, entered, sat in the front 


seat. And he said, "Hi, Tony. How are you?" 


Had you ever met Alberto Barquera before? 
Never. 

Did he introduce himself by any name? 

I asked him, "Are you Nolo?" And he said, 


"Yes, I an." 


What happened then? 
He then directed me to drive into the alley. 
Did you drive the car in the alley? 


Yes, sir. I proceeded south in the alley. 


in the alley? 


Yes. He asked me, "Are you from El Paso?" 


And I said, "No, I'm from La Fuente right now." 
He said, "How much do you want?" I said, "A quarter." 


I asked him, "How much will it be?" And he said, "Seventy." 


THE COURT: Seventy? 


THE WITNESS; Seventy, yes. 
BY MR. ROWEN: Seven oh? 
Seven oh. 
All right, go ahead. 
At the south alley of the 700 block of Pico 
Street, the south entrance to the aliey, he asked for 
the money. At this time I gave him $70.00 from state 
funds and he said, "Wait." 
THE COURT: Now, let me get this straight. You 
him $70.00 for how much powder? 
WITNESS: A quarter ounce, 
COURT: One guareee ounce? 
, WITNESS: Yes, sir. 
THE COURT: All right. 
THE WITNESS: At this location he instructed me 
to park. He got out of the state vehicle and I 
observed him to walk where the storm drain is situated 
at the corner of the building, and from a clump of 
grass that was growing at this location he reached 
down, retrieved a balloon, and came back to the state 
vehicle. At this time he handed me a yellow colored 
balloon. | 
Q BY MR, ROWEN: Did you take the balloon 
into your possession? | 


A Yes, I took the balioon and I asked him -- 
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counsel, and tne internreter ara here? 

MR. DUNCAN: So stiloulsted, 

MRS. CHANDLER: So stipulated, 

THE COURT: All risht, go shead. 

Now we are on Count V and Overt Acts 6 and 7? 

MR. ROWEN: That is correct. 

Q Officer, directing your attention to March 
2h 1961, dia you some time on that day go back to 
the Texas Club? 

A Yes, sir, I did. 

Q What time didyou firet go there? 

A Oh, approximately 5 after 2:00, 2:00 o'clock, 
2:09 p.m. 

Q And wnen you went back to the Texas Club on 
Merch 21, 1961, did you meet ox see the Defendant 
Saivador Gomez? . 

4 Yes, sir, 1 did. 
Ail right. And did you talk with him then? 


Q 

A Yes, sir, 1 did. 

Q First of all, where did you mest him?! 

A Ha was the occupant in é@ vehicle that pulled 


up parallel te the -- pulled up aiongside the state 

vehicle that I had parked on the 700 bicck east Pico. 
Q Now, were you under surveillance by tellow 

members of tha State Narcotic Bureau at that time? 


A Yes. 


“1 


Q And whe were they? 

A They were Agents Wells, Kent, Leavey, Narvo. 

Q And you were parked on 12th Street, 7th Streete- 
where were you parked? 

A 709 blosk East 12th Street -- no -- yes, yes. 

Q All risat. And were you In a state police 
car, were you? 

A aes, Sir. 

Q State vehicle. And just to repeat, now, the 
Defendant Salvador Gomez drove up in a car? 

4 Yes, six. 

Q Was he in an automobile by himself or were 
there others in the car? 

A Taere were others in the car. 

Q And how many others were there in the car? 

A One. . 

Q Was 1t a man or a woman? 

A A man. 

Q Do you ses that person in the courtroom 
tosay? 


aon rf, fH > DH > 


Yes. 
Who is that? 
Alberts Barquera, J 


Rnown to you as "Ns 


a 
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A Wel i, Alberto Barquera, Jr., was driving, 
Salvador Gomez waz a passenger in the front sest. They 
pulled up alongside of me. Salvador asked me, "What 
do you want?" 

THE COURT: Walt a minutes. You pulied up along- 
Bide of whom? 

THE WITNESS: They pulled up alongside of m2 on 
the 700 block of 12th Street. 

THE COURT: All rignt. Nov, who pulled up? 

THE WITNESS: Salvador Gomez and Alberto Bercuersa. 

THE COURT: All right. 

THE WITNESS: Alberto Barquera was driving. They 
pulied up alongside the state venicle, and Salvador 


onec sskad ma, "What do you want?" And I said, "A 


q@ 


quarter." And he said, "Okay, wait here." 

Q BY MR. ROWEN: Who ssid, "Okay, wait here"? 
Salvador Gomez. : 
Told you to wait there? 


Yes. 


QO Ff 2 P&P 


Did Gomez get out of the car when he asked 
you what you wanted? 

A No. 

Q After you told him "A quarter," he told you 
to "Wait here,’ was he out of the car then or was he 
Still in the car? 


A No. They were both in the vehicle. 


17s 


Ware you in your car? 
No, I was on the street. 


When you say “on the street --" 


Q 
A 
Q 
A i was atanding on ths street, 
Q | ALL rignt. After they told you to "wait here," 
did they do then? 
A They drove avay heading south in the alley. 

a eee 10, 15 minutes later the car 
returned and parked on the 700 block of 12th Strae 
next to San Pedro, 700 biock East. : 

MR. ROWEN: All right. Now, just a moment. I 


want te direct the Court's attention to Overt Act No. 6. 


MR. ROWEN; Now, the officer has testified to 
the elreumstances regarding Overt Act No. 6; that is, 
tne conversation betueen Alberto Barduera, Jr., and 
Salvador Gom 2. 

TAS COURT: ALL right. 

MR. ROWEN: And the officer has just testified 
to the Ovart Act No, 7; that-is, that Aiberto Barquera, 


Jz., and Salvador Gonez did leave the 700 block Ste 


East 12th Street In a moter vehicie and return to the 


location later, 15 minutes later. So we have taken 


all of the Overt Acts alleged in Count VI, your Honor. 


THE COURT: Ai right. 


Q BY MR. ROWEN: New, aiter they returned in 


the car, where 


A They parked on thse 700 block East 12th Street 


wore you at that time? 
I was stiii in the state vehicle, which was 
parked further east. 
Q Quay. And then what happened? 
3) Upon parking tneiz vehicle, Saivador Gomez 
Alberto Barquere got out of their vehicle. 
They both got out of thely car? 
Yes. 
Tnen what did thay do? 


2. entered the Texas bar through the front 


Oxay. What did you do? 

I remained in the state vehicle. Shortly 
sftervard, Saivadsr Gomes comes out to the rear door. 

The rear door of the Tex2s bar? 

Of the Texas bar. And motions for me to 


ty 


i get out of your car then? 


o~ 
Sia. 


“AW 
5 tee che mat bar? 


No, I met him at the rear doorway. 


Who did you meet at the rear doorway? 
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Q Did you hava a conver s2 eLae with Salvador pour 
at that tine? 

A Yes. 

Q What was said? 

A He said, "Go into the women's toilet; Nolo 


is there." 
Q 
A 
estroon. 


Q 
A 


Q 
A 


the dooz. 


money?" I said, 


He said, 


He then handed 
S70,00 from & 


Q 
A 


Q 
A 


pieces, and he 


just bring ths money in. 


Q 
& 


ALL rit. What did you say? 
I said, "Okay." I waiked into the women's 
Insida the Texas bar? 


Yes, sir. 


Ali right. ened inside, 


Teil 


Aiberto Baraguersa was inside. He met ma at 


At this time he said, “Have you got the 
"Yos." I said, “How much 2s it?" 
"Seventy." 


me a balicon and I handod 
tate funds. : 

Was there any conversation? 

Yes. 

Tell us about that, 

I asked him if I could stili get the five 


said, "Yes, whenever you are ready, 


We ean do it.” 


f<8 
(3 
( 
os) 


Wet @ 
I toid hit that I would ses 


about it. 


